Summary Setting Out an Appraisal of the State-of-Play of Judicial Reform and the Necessary Further Steps to Be Taken

I. Introduction

In its latest report under the Co-operation and Verification Mechanism (CVM
) published in July 2012 the European Commission finds that Bulgaria continues to lag behind in terms of the standards for justice and home affairs (JHA) applicable in other European Union Member States. In this regard, the report identifies the following key challenges: 

1. Safeguards for the independence of the judiciary, including from: 
· political pressure and undue influence on the part of business and power lobbies; 

· forms of undue influence reliant on built-in administrative mechanisms; 

· low level of tolerance for conflict of interest and trading in influence. 

2. Ensuring efficient justice, including through guarantees for the sound management of human resources and the budget of the judiciary and the competent and responsible work of individual magistrates and the relevant governing bodies. 

The achievement of these goals requires undertaking a comprehensive reform set out in the recommendations of the European Commission and the Parliamentary Assembly of the Council of Europe (PACE), the conclusions of the Venice Commission, a number of ECHR judgments and the reports of several international and local organisations. Such reforms are also called upon to overcome the trend towards further entrenchment of the existing status quo under the veneer of surface changes focused on procedures instead of ones that address the substance of the structural and functional problems. 

In order to undertake a successful and comprehensive reform, and taking into account the nature of existing obstacles and the current state-of-play of the judiciary, the following are particularly important: 

· close co-operation with civil society organisations, which have the necessary know-how that enables them to effectively act as a sounding board that exposes and helps to overcome the challenges in justice administration; 

· media that are free from political and economic pressure and capable of ensuring an active and genuine (non-manipulative) public oversight; 

· continuing and stepping up the different forms of international monitoring as the sole mechanism of proven capacity to act as an efficient driver for reform. 

II. Summary justification of the need for reform

 


The history of reform of the Bulgarian judiciary is effectively a chronology of the long-standing attempts of the system to overcome its dependence on political and business lobbies that continually vie for impunity and unrestrained access to power and economic resources, including groups within the judiciary yielding significant informal power. In order to be assured of possibilities for expanding their influence within the judiciary without being held accountable, including by the spread of corruption, the circles in question are inclined to comply with specific 'requests' on the part of the powers that be who subsequently use the outcome as a means of gaining populist approval. The inefficient and questionable appointment, promotion and dismissal of magistrates, corruption scandals and other problems that have recently surfaced are a direct consequence of this state of affairs. The true cause for the many challenges the judiciary faces has its roots in the established constitutional and institutional set up. 

The majority of reforms undertaken in the judiciary to date are merely a faint-hearted attempt to address existing structural problems through superfluous measures, which can literally be described as mimicry. The focus placed on strengthening of the institutional capacity of the Supreme Judicial Council (SJC) in the past, including by making it a standing body, the reinforcement of its administration, setting up an Inspection Service under its jurisdiction, and ensuring greater transparency of top judicial appointments, have logically failed to address the fundamental issue of the dependence of the system on undue influence and illegitimate interests. 

This type of formalistic reform effort is already displaying specific symptoms of the very disease it purportedly attempts to cure. To wit, by adopting the model of a standing body, which requires magistrates to leave their professional environment for five years whilst acting as full-time members of the SJC without setting in place mechanisms for accountability vis-à-vis the rest of the judicature and ones that limit the possibilities for political pressure on SJC members, have both failed to improve the standard of governance and caused an administrative 'caste' to emerge, which acts to further its own interests by either creating or subsisting on the strength of different lobbies and garnering support from different political and business interest groups. 

The newly-elected SJC (whose term in office commenced on 3 October 2012) is the second council to function as a standing body. As stated in the summary five-year report of the European Commission dated 18 July 2012, the former SJC did not address any of the major problems of the judiciary such as performance assessment and disciplinary proceedings against magistrates, which remained inefficient and tainted by abuse; the failure to conduct competitions for the promotion of judges on a regular basis and the significant delays that occurred for this reason, which allowed many judges to be seconded to superior courts and prosecution services at the sole discretion of administrative managers thereby creating volatility and insecurity amongst magistrates; the failure to ensure promotions that are on merit, i.e. on the standard of work of judges and prosecutors; the failure to ensure transparent and sound financial management despite the significant resources invested In the system; the dramatic delay in the implementation of information technologies or, conversely, where such technologies were implemented, the failure to eliminate doubts that the respective systems were used in contravention of the law (notably the failure to remove any possibility to manipulate random case allocation). The SJC also failed in the performance of its principal constitutional duty of safeguarding the independence of the judiciary. Instead it generated a series of scandals with wide-reaching repercussions that demonstrated its dependence on political and business lobbies. To wit, the SJC resoundingly failed to adequately and firmly oppose the numerous statements made by the Minister of Internal Affairs on pending trials, including the series of open attacks against benches that delivered judgments that did not 'conform to expectations'. The appointment of administrative managers of courts and prosecution services caused a particularly strong public outcry. None of the appointments made in the period between 2009 and 2012 have been reasonably justified (even if a minimum professional standard is to be applied) whilst the scandals that followed the appointments of administrative managers of key courts in the country (Sofia Appellate Court in 2009; Supreme Administrative Court in 2010; and Sofia City Court in 2011) amply demonstrated that close ties to strong political figures and support from centres of power in the executive branch of government is a key prerequisite despite the flagrant absence of professional merit and the requisite experience for appointment to a senior office; a multitude of unaddressed integrity issues; and the poignant failure for nominees to receive any support from fellow magistrates. 

Indeed it was the need for adopting a structural approach to addressing these issues, including the forthcoming election of members of the new SJC and appointment of a new Prosecutor General in the autumn of 2012, that prompted the Bulgarian Judges Association (BJA) - the largest organisation of magistrates in Bulgaria - to develop, along with 11 leading NGOs working in the area of justice, a conceptual draft proposing changes to the model underlying the SJC and the procedures for appointing administrative managers of courts within the existing constitutional framework, which was submitted to the Ministry of Justice for consideration
. The measures put forth sought to achieve a deep and meaningful reform that would ensure the independence of the judiciary and raise the efficiency of its governance. The ideas were fully in line with the recommendations set out in the report of the European Commission drawn up in the framework of the CVM, the opinions of the Venice Commission regarding the need to separate the governance of courts from that of prosecution services, reforming the model for appointments and reducing the Parliamentary 'quota' in the SJC, the sentencing judgments of the ECHR in cases against Bulgaria and the positions of the Consultative Council of European Judges (CCEJ). 

The following proposals were put forth:

· that the professional 'quotas' (of judges, prosecutors and investigating magistrates) be elected directly on the basis of the 'one magistrate - one vote' principle with a view to eliminating any possibility for manipulating the outcome of indirect voting and neutralizing the informal centres of power within the judicature working to maintain the existing status quo; 

· that two chambers be set up within the SJC responsible for judges and for prosecutors and investigating magistrates, respectively, with a view to ensuring the independence of courts; 

· that the SJC discontinues to function as a standing body and instead adopts a model of holding weekly sessions to ensure that magistrates are able to continue to perform their core judicial duties over the lengthy period of their five-year appointment, thereby discouraging council members from effectively becoming an administrative and command nomenclature that gradually loses sight of the actual needs of judges and prosecutors and equally its sensitivity and competence;

· creating mechanisms enabling the active participation of rank and file judges and prosecutors in decision-making with implications for the judiciary, including mechanisms for consulting judges in the framework of general assemblies on nominations for administrative managers of courts. 

Despite receiving wide professional and public support the proposals were ignored. The Ministry of Justice submitted to Parliament a draft law amending the Judiciary Act (JA) that altered solely the procedural rules for the election of a Supreme Judicial Council, choosing to completely dismiss structural issues. 

Yet both the general public and professional organisations remained hopeful of achieving a breakthrough in the efforts to further judiciary reform in light of the forthcoming key appointments to take place in November 2011 and throughout 2012, including the election of a new SJC and an Inspection Service thereto, and the appointment of a Prosecutor General as well as other top-level appointments at bodies of key significance for the supremacy of the law, notably the Constitutional Court and the Commission for Confiscation of the Proceeds of Crime. As the European Commission has emphasized on a number of occasions, there were general expectations that the procedures set in place will ensure that in-depth checks be conducted to verify the integrity and competence of proposed nominees and, equally, transparency and public participation in the process as a solid guarantee for a reasoned, honest and independent contest ultimately underlined by a commitment to reform and willingness to formulate a meaningful programme capable of winning the trust of society. 

The majority of the appointments mentioned above have already taken place. Despite the loud assertions on the part of government officials that they represent a significant step forward, it is easy to ascertain that the formalistic application of new procedures was not underlined by a genuine commitment to reform the system and decisively remove lingering doubts that the top levels of the judiciary continue to act under undue influence and pressure. Yet publicity failed to evolve into meaningful disclosure and examination of all factors generating corruption and different forms of dependence. Optimistic rhetoric notwithstanding, neither has a genuine assessment of the state-of-play of the judiciary been conducted nor has a programme mapping out decisive steps in the reform been developed to date. On the contrary, a brief overview of individual appointments raises serious concerns that an attempt is being made to preserve and reinforce the existing status quo. 

 1. At the end of 2011 and the beginning of 2012 the Parliament endorsed the incumbents of the new Inspection Service under the jurisdiction of the SJC (ISSJC). The procedure was highly non-transparent and lacked any element of contest between the nominees whose integrity and professional merit were taken for granted and failed to be verified by conducting dedicated hearings. The decision to appoint mostly prosecutors as inspectors as opposed to judges failed to be substantiated. The outcome had been decided in advance by party-political agreement that removed the imperative for conducting a contest and rendered the attending need for civic participation effectively void. The ultimate withdrawal of one of the appointees whose name was linked to some of the most controversial decisions of the former SJC was not the outcome of inherent democratic mechanisms but of the strong criticism expressed by the European Commission and the personal involvement of the Prime Ministers who by Constitution does not play any role in the process of appointing inspectors of the judicature. Strong doubts continue to linger as to whether the newly appointed inspectors conform to the requisite standard for professional competence and independence that would enable them to carry out the important duties vested in the ISSJC. 

2. In September 2012, a new SJC was elected. Despite the changes to the procedure for election of SJC members from the Parliamentary quota, the strong political influence channeled by that group into the council could not be neutralized. The decision-making process that led to the endorsement of the individual nominations and the true reasons for the decisions made remain undisclosed. The reluctance to ensure a broad and inclusive competition beyond the ranks of political nominees translated into a firm refusal on the part of Members of Parliament to allow the participation of candidates nominated by a coalition of NGOs. The special-purpose committee tasked with the election failed to conduct an in-depth examination with a view to ascertaining the integrity of proposed nominees based on a comprehensive and proactive appraisal of all factors for corruption. Despite an outward appearance of broad publicity, the hearing was purely formalistic. To wit, at its very beginning the Speaker of Parliament prohibited any questions relating to personal interdependencies and interests whilst the list of questions received by the NGO coalition was completely ignored. Following the hearing, the special-purpose committee effectively refused to comply with its express statutory obligation to draw up a report setting out its conclusions on the merits of proposed nominees and instead produced a four-page document citing individual provisions laid down by law and giving a one sentence review of the outcome of the hearing for each candidate. This approach effectively quashed the possibility for an informed vote of the list of nominees put forth in plenary session. 

The decision to maintain the existing two-tier model for nominations from the professional quota through delegates' assemblies lived up to the expectations for administrative and lobbyist pressure. The refusal to adopt the direct election model underlined by the 'one magistrate - one vote' principle and the impression of an unyielding status quo continues to undermine the motivation of magistrates to participate in the campaign and put forth nominations. The rules for ballot counting and documenting of the election result had to be developed ad hoc whilst delegates' assemblies were in progress and left persistent doubts as to vote manipulation by local assemblies tasked with nominating delegates to take part in the general assembly. It should also be noted that at the latter event rank and file judges were strongly outnumbered by administrative managers. 

The outcome of the procedure demonstrates that at least some of the newly-elected SJC members are tainted by doubts in that their appointments are regarded as having been decided in advance on the strength of political and lobbyist considerations. Abounding concerns about potential interdependencies remain unaddressed whilst the absence of any relevant prior professional experience, let alone merit or a degree of competence in the area of judiciary reform - and in certain cases even an opinion on the most pressing challenges that affect the system - fuel further doubts as to the real reasons for the election of some of those who now sit on the SJC. Naturally, this has diminished the initial credit of trust in the new council as a body determined to act with strong will and a clear vision for decisive reform. 

3. In October 2012, the Parliament was to nominate two candidates for justices of the Constitutional Court. Procedural rules based on those for the election of SJC members from the Parliamentary quota were approved. Although the process of nominating candidates lacked any measure of transparency, the forerunners of the ruling majority (the political party Citizens for European Development of Bulgaria and several independent members of parliament who support it in the National Assembly) were known in advance, which demonstrates both the theatrical nature of the procedure and that its outcome had been predetermined. The special-purpose committee yet again failed to conduct an in-depth and proactive check on the candidates and all factors for corruption, relying on a highly formalistic hearing session. The Parliament also turned a blind eye to received information based on media publications, which alleged unethical behaviour and corruption with implications for one of the nominees - Justice Veneta Markovska, the long-standing deputy chairperson of the Supreme Administrative Court. Despite the strong doubts questioning her integrity, Mrs. Markovska's nomination for Justice of the Constitutional Court was endorsed by Parliament with an overwhelming majority of votes. In the wake of strong criticism from the European Commission, the special-purpose committee held a second hearing (after the vote of Parliament) and repeatedly again failed to examine the questionable circumstances surrounding the endorsed nominee. In the following days, whilst the Parliament continued to deny any grounds for doubting the integrity of its preferred candidate and the Minister of Internal Affairs verbally attacked journalists who raised questions relating to the nomination and ordered the police to 'discover the identity' of the person who had sent the information to Parliament, new facts were disclosed in the public domain that raised further doubts as to whether Mrs. Markovska conformed to the requirements for appointment as justice of the Constitutional Court. 

On the day when the newly-elected justices were to take an oath of office at the Constitutional Court the President of the Republic, allegedly acting on new information about Mrs. Markovska received from the Prosecution Service, left the ceremony, which prompted the former President of the Constitutional Court to discontinue it thereby preventing Mrs. Markovska from taking office - a development, which was applauded by the Prime Minister. Subsequently, the Supreme Judicial Council discharged Mrs. Markovska from office on her request without conducting a review to verify the serious allegations about her conduct, including that she was engaged in trading in influence. 

The election of Mrs. Markovska by Parliament has shed light on certain disconcerting practices in case allocation and deciding the composition of benches sitting at the Supreme Administrative Court (SAC), which is the highest judicial instance. The issue was explored in several medial publications and the BJA, along with six other NGOs, insisted that the SJC Immediately conducts a check as a confirmation of any of the stated allegations would compromise public order and jeopardize the rule of law and the interests of all citizens defending their rights before the Supreme Administrative Court in equal measure. Furthermore, such determination would deeply undermine the political system in the country prior to the forthcoming Parliamentary elections and the protection of public economic interest (the SAC is the highest judicial instance in Bulgaria with competence to adjudicate legal disputes, including cases contesting election results). The SJC refused to conduct a dedicated inspection on the pretext that case allocation was included in its work programme for 2013, i.e. it would examine it on general grounds in that framework. At the same time, some SJC members even voiced doubts as to their competence to carry out inspections on a supreme court, which yet again demonstrates a flagrant lack of understanding of the rationale and magnitude of the administrative powers vested in the supreme body of the judiciary. 

 

4. Following the withdrawal of Mrs. Markovska from the procedure the nomination of Galya Gugusheva, Deputy Chairperson of the Specialist Appellate Prosecution Service (SAPP), was announced. Publications giving rise to concern appeared in the media shortly after the announcement disclosing questionable property transactions conducted by the son and mother of the new nominee and a series of financial transactions with personal implications for Mrs. Gugusheva, which were hard to reasonably explain. Her nomination was subsequently withdrawn but the question of her appointment as deputy chairperson of the Specialist Appellate Prosecution Service (SAPP) - a body set up with the express goal of combating organised crime - in July 2012, i.e. only five months earlier, without a single question being asked about the financial standing and property owned by her family remains without an answer. The Ethics Committee of the SJC refused to institute disciplinary proceedings against her, deciding that her inconsistent and contradictory statements concerning her family property transactions and the manner in which they were financed did not undermine the reputation of the judiciary. However, only three days later Mrs. Gugusheva was demoted from deputy chairperson of the SAPP to a rank and file prosecutor with the institution on the grounds of 'the doubts as to her integrity that occasioned the withdrawal of her nomination for justice of the Constitutional Court'. To date, the SJC has failed to indicate its awareness of the apparent contradiction in the line of action taken in the matter. Consequently, Mrs. Gugusheva's reputation has neither been protected nor has she been cleared of doubt, which will inevitably reflect on the attitude towards her work as prosecutor in the future. 

5.  Election procedures and the expectations for a breakthrough in judiciary reform came to a head with the election of a new Prosecutor General by the SJC, which took place in November and December 2012 and played the role of a catalyst for the willingness of the supreme body of the judiciary to reform the system. The SJC adopted rules of procedure according to which profiles of the candidates were to be published, hearings conducted and the participation of civil society welcomed. Nevertheless, the rules contained certain provisions, which alarmed observers that they sought to achieve a specific election outcome regardless of the environment, which called for eliminating the slightest doubts as to a predetermined outcome and attempts at interference on the part of the executive branch of government. 

Diverging from its practice when choosing an incumbent amongst several contenders, the SJC rejected the use of integral ballot papers, which ensure that members can effectively and simultaneously exercise their voting right indicating their preferred candidate whilst confirming in full with the requirement for secrecy of the ballot laid down in the Constitution. Instead, a decision was made to use an electronic voting system where candidates are voted consecutively following the announcement of the number of voted each has received. At the same time serious doubts were raised, including on the basis of a journalist investigation of the company that had developed the system, that the secrecy of the vote is not safeguarded. Despite insistent calls on the part of SJC members and civil society organisations for the removal of any doubt by using an integral ballot paper, the majority of the SJC refused to alter its decision. In addition, instead of voting on candidates in an alphabetical order, they nominations were voted in the order in which they had been received. Literally minutes after the procedural rules were approved, seven members of the SJC submitted the nomination of Mr. Sotir Tsatsarov, which had been prepared in advance (had the nominations been voted in alphabetical order, Mr. Tsatsarov's would have been voted last). Several months before the commencement of the procedure commenced and the election of the new SJC he was publicly known as the preferred candidate of the Prime Minister and the Minister of Internal Affairs. The strong feeling of a predetermined outcome of the election process was further fuelled by the public endorsement of his nomination by high-ranking government officials. 

Whilst the election procedure was ongoing, a number of media publications raised doubts as to Mr. Tsatsarov's integrity, values and resilience to outside influence, particularly from the executive branch of government. Information was disclosed implicating him and his wife in property transactions involving underdeclaration of the real value of acquired properties, which gave rise to speculation about intentions to delay or avoid the payment of full stamp duty on the consideration involved. Human rights organisations questioned Mr. Tsatsarov's attitude to the protection of human rights in light of the significant number of ECHR sentencing judgments against Bulgaria on the basis of actions of magistrates working in the judicial district headed by Mr. Tsatsarov in the capacity of administrative manager since 1999. Further doubts arose on the grounds of what has been described as 'unduly close ties of cooperation with the authorities of the Ministry of Internal Affairs' best exemplified by a firearm Mr. Tsatsarov allegedly received as an 'award' from a former Minister of Internal Affairs and a number of documented working meetings between him, the prosecution service and representatives of the regional Directorate of Internal Affairs that had taken place. In this context and in connection to the open preference for Mr. Tsatsarov's nomination on the part of Mr. Tsvetan Tsvetanov, Minister of Internal Affairs, the admission made during the hearing that the administrative manager of the Plovdiv Regional Court had granted Mr. Tsatsarov access to the case-file on the libel lawsuit filed against the interior minister on the record of that court and that he had read it despite not having the right to do so in the capacity of administrative manager of the court before which the ruling was to be appealed is particularly disconcerting. 

Although a lot of information was proactively gathered about all nominees, including Mr. Tsatsarov, by the Ethics Committee and dedicated hearings took place, none of the questions with implications for Mr. Tsatsarov's integrity received a satisfactory answer. Some of the questions posed by the media were not even asked. Published documents were incomplete and during Mr. Tsatsarov's hearing neither all questions were exhausted nor was there any measure of insistence for full and specific answers to be given. A case in point is the questions asking what Mr. Tsatsarov would do if elected Prosecutor General in connection to the ECHR sentencing judgment against Bulgaria on the grounds of excessive use of deadly force during a police operation under the command of the current Prime Minister (then Secretary-General of the Ministry of Internal Affairs) and the inefficient investigation conducted in the wake of the incident
. 
The hearing before the SJC was of a better standard as compared to those conducted before the General Assembly in terms of duration, level of detail and relevance of the questions posed to the nominees. However, after the end of the hearing the SJC practically refused to discuss both the merits of each candidate and the doubts in the public domain as to their integrity. The only SJC member who set out to outline detailed arguments in respect of the moral integrity and professional competence of the candidates was met with extreme hostility and severely reproached by his colleagues for the initiative. 

After his nomination was voted first by use of the electronic system, Mr. Tsatsarov received the necessary number of ballots and the Minister of Justice Mrs. Kovacheva, who chaired the meeting, discontinued the procedure not allowing the other two nominations to be put to the vote. This constitutes a violation of the passive electoral rights of two of the nominees but equally a violation of the active electoral rights of the six SJC members who did not support the nomination of Mr. Tsatsarov. It also precluded any possibility to verify the accuracy of the election outcome. Despite these procedural flaws, the failure to remove the doubts in respect of Mr. Tsatsarov's integrity and hold a meaningful discussion of his professional qualities and intentions, the President of the Republic signed a Decree on his appointment several hours later, ignoring the appeals of civil society organisations not to do so and the repeated assertions of opposition political parties in Parliament according to which the election had a predetermined outcome. 

 

III. Conclusions regarding Bulgaria's internal capacity to reform the judiciary

Insofar as last year our expectations of a breakthrough in the reform of the judiciary centered upon the appointments of top ranking officials in the judiciary and other bodies concerned in upholding the rule of law, we would like to summarise our impressions gained in the course of monitoring of conducted procedures: 

· procedures are applied in a manner that does not ensure that the ultimate decision made will be in line with the goals the procedure seeks to achieve. On the contrary, a host of diverse factors creates a perception that decisions are made in advance and away from public scrutiny on the basis of considerations that fail to take public interest into account. The manner of putting forth nominations and the underlying reasons remain non-transparent. However, it is clear that 'winners' are chosen prior to formal selection and the commencement of procedures whilst the media frequently carry reports of preferred figures about whose subsequent election political figures - often not at all formally concerned in the procedure - have reached an agreement. The intervention on the part of senior ranking officials of the executive branch of government and the absence of full guarantees for the integrity of appointed figures raises doubts as to independent decision-making; 

· Procedures are not underlined by a strong commitment to the appointment of officials of undisputed integrity that have been able to convincingly address all questions posed. No independent and proactive information gathering is undertaken (or where it is its scope is severely limited) with a view to enabling a subsequent in-depth analysis of all relevant circumstances raising doubts as to the integrity of candidates and the presence of potential factors for corruption. The scope of checks is effectively limited to obtaining information about any criminal or disciplinary offences committed by the nominees, which replaces the high standard for integrity the incumbents of high judicial offices must conform to with a minimum one. At the same time, the election and appointment of candidates who have failed to remove sometimes serious doubts of dishonest conduct lowers selection criteria whilst no meaningful discussions of professional merits takes place. There is a strong perception that both those putting forth nominations and the bodies responsible for their election/appointment act on behalf of other political figures and out of motives other than those declared in public, reaching covert agreements without there being any measure of clarity as to who the real decision-makers are and what type of influence and mechanisms they have applied to ensure the achievement of the desired result. 

· The hearings are superfluous and formalistic to the exclusion of in-depth interviewing. To the extent the nominees' profiles are discussed by the decision-making body, it is declarative in tone and limited to general clichés. Decisions are not based on facts and their relevance to the current state-of-play of the institution the candidate is to head is not examined. Similarly, neither is an initial assessment of the challenges the body concerned is faced up with carried out nor is a job description compiled for the position concerned. 

· Publicity has failed to evolve to genuine transparency, let alone meaningful public participation. The questions, opinions and proposals put forth by representatives of civil society and the media are ignored. Non-government organisations and journalists are frequently subjected to verbal attacks and any questions raised described as negative campaigning against the preferred candidate. The institutions routinely turn a blind eye to the systemic problems underlying public scandals whilst certain nominees stubbornly refuse to act on the calls of civil society and address them. 

· The experience from past mistakes and the scandals associated with previous appointment procedures fail to be taken into account. On the contrary, substantially similar flaws are replicated, which raise serious doubts as regards the professional merit and integrity of both appointees and the reform. In turn, the compromised selection creates a new type of dependence vis-à-vis the incumbents of high judicial offices. Yet another serious concern is that no rules were adopted for the appointment of the members of the Commission for Confiscation of Criminal Proceeds elected by Parliament, which compromises the transparency and effectiveness of the mechanism for verification of the merit and integrity of candidates and the hearing procedure. This indicates that as far as the appointment of the members of this body of crucial significance to the reform even the minimal achievement of outward publicity will be abandoned. This is corroborated by the appointment of the chairperson of the Commission by the Prime Minister without any criteria for the incumbent being announced in advance. 

In order to conduct a full and comprehensive appraisal of the magnitude and impact of the lack of transparency in the appointment of top officials in public administration and the institutions called upon to uphold the rule of law, it must be noted that the appointments tainted by shadows of doubt are to fit into an environment characterised by unresolved fundamental problems, which per force create interdependencies and instill fear in rank and file judges and prosecutors. There is no standard for the reasonable and achievable workload of magistrates, which continues to create a serious disbalance in the case-load handled by the different courts and prosecution services in the judicial districts across the country. The very concept underlying the procedure for promotion is flawed because it allows the dedicated committees to be composed of members who lack the necessary competence. Hence, contrary to the stipulations of international standards on the assessment of the work of judges, committees fail to carry out the performance assessments on the basis of the cases adjudicated by the magistrate concerned. In a similar vein, the practice of both the SJC and SAC in disciplinary cases is highly inconsistent. The insecurity stemming from the fear that magistrates cannot rely on the supremacy of law in disciplinary proceedings was reinforced by an order issued by the administrative manager of the SAC issued in 2012 according to which cases relating to disciplinary hearings were removed from the remit of competence of a specific department of the SAC and assigned to another. Contrary to that essentially personal decision of the administrative manager and in compliance with the express stipulations of the Judiciary Act, at the Supreme Court of Cassation such decisions are made by the Plenary of all supreme justices. The requirement laid down in the JA is fully aligned to the fundamental requirements laid down in Article 6 of the ECPHRFF for hearings to be conducted by an independent and impartial tribunal established by law, which means that decisions in this respect may not depend on the administrative discretion and powers vested in one individual. At the same time, the inadequate and inconsistent disciplinary practice of the ISSJC, which as a matter of priority is focused on conducting checks to ascertain whether a magistrate allows delays to occur in their work despite the lack of any standard allowing to judge the workload of individual magistrates, is yet another factor exacerbating the vulnerability of judges and prosecutors alike. The emphasis placed solely on the adjudication of cases within the indicative timeframes stipulated by law is a condition for lowering the standard of work of magistrates. 

The environment into which the controversial appointments are made is yet another is strongly influenced by yet another factor for instability and insecurity. The verbal aggression against the independence of the judiciary by top-ranking officials of the government not only failed to be discontinued but effectively escalated. In its 2011 report a mission of the European Judges Association ascertained the following: 'It is clear that […] the insinuations and even accusations made by the Minister of Internal affairs of corruption and incompetence of judges are a threat to the independence of the judiciary and seriously undermine the rule of law. They put strong pressure on individual judges […]'
. In a public statement announced in August 2012 the International Commission of Jurists, commenting on the dismissal on disciplinary grounds of Judge Miroslava Todorova, also drew attention to 'the repeated verbal attacks on the judiciary by members of the Government, in particular by the Minister of the Interior, which pose a threat to judicial independence in the country'
. Despite international response and several appeals of the BJA calling for a discontinuation of the irresponsible slanderous campaign against the courts by the government, on 2 July 2011 Minister Tsvetanov stated in public that in the future the police operations for the apprehension of persons released by court order will be named after judges. Subsequently, on two occasions In January 2012 and 2013 the Ministry of Internal Affairs named two police operations for the apprehension of absconded detainees released under house arrest after judges, producing abbreviations replicating their surnames, which purportedly described, in offensive terms, the character of the detainees in question but in fact literally reproduced the surname of judges sitting on the benches that ordered detention to be replaced by house arrest. The second such operation came in the wake of the European Commission's report of 18 July 2012, which states the following: 'Judiciary independence was also called into question after individual judges were criticised by political figures' and that 'The overall impression is an inability to respect the separation of State powers, which has direct implications for public trust in the judiciary'. 

The procedure for the selection of a Prosecutor General and the reaction of the SJC in the wake of the 'Markovska' and 'Gugusheva' scandals and against the more recent statements of the Minister of Internal Affairs on pending criminal lawsuits that yet again disparage and levy unwarranted criticism against the court have now escalated into a test for the new composition of the Council. Regrettably, the SJC has failed to demonstrate resolve to break away from the influence of the executive branch of government and demonstrate strong will to address the systemic problems in the judiciary. The plain refusal to verify and remove the doubts surrounding the nomination and election of Mr. Tsatsarov and acknowledge the concerns voiced by civil society organisations in respect of elements of the procedural rules that undermine the fairness of the election outcome and the near total lack of a debate on the professional merit and integrity of candidates are all cases in point. 

The consistent refusal of the SJC to adequately respond to the calls voiced by NGOs for conducting an inspection on case allocation at the SAC is equally significant. In this context, it must be noted that some of the most important committees of the SJC whose work has a direct impact on judicial independence are headed by members elected by Parliament. 
Along with these factors, concern has been voiced at other actions taken by the new SJC. Despite inheriting a legacy of total disarray in the budget of the judiciary, the new SJC has failed to indicate its willingness to audit the budget (including the funds disbursed under projects funded by the EU and other international organisations). The deliberations surrounding the new budget and the dismissal of the calls of civil society organisations in this respect are not indicative of a strong will to undertake a budgetary reform with an aim of formulating clear efficiency criteria, eliminating the factors that allow individual magistrates to be placed in situations of financial dependence and ensuring transparency in the disbursement of budgetary funds in general (the BJA has sent a detailed letter raising pertinent questions in this regard but has not received a substantiated and factual answer to date)
.

The publication of the work programme of the SJC setting out the planned tasks to be undertaken in many important areas of justice administration is a step in the right direction. The failure to hold a discussion prior to adopting the programme and the largely negative experience in terms of the communication between the SJC, civil society and the magistrate community to date, however, raise questions as to whether the Council will succeed in translating the programme into real action instead of allowing it to simply remain a paper testifying to unfulfilled intentions. These concerns are further rooted in the deprivation of civil society of a possibility to observe the process of selecting measures because that process took place away from public scrutiny - debates were conducted in closed hearings, which means that the principles underlying the declared intentions remain unconvincing. For this reason, in the next few months taking action will be essential for the SJC. 

       

A full appraisal of the state-of-play of the judiciary requires attention to be drawn to one of the findings set out in the European Commission's report of July 2012, notably that the momentum and direction of reform has been lost. Despite the stated intention of the Ministry of Justice to assess the implementation of its Strategy for Further Judicial Reform as a basis for drawing up an action plan as envisaged in the Strategy, no assessment exercise has been undertaken. The new draft amending the JA fails to address the most important areas of reform as a matter of principle. The powers that be have failed to acknowledge any need efforts to overcome structural problems and hence no action is taken. Along with the proposals put forth by the NGO coalition in February 2012, the call for a comprehensive rethinking at conceptual level of the status and role of the administrative managers of courts and prosecution services was also ignored.
Last but not least, in order to gauge the internal capacity for reform in Bulgaria the state-of-play of the media and the freedom of journalists must be taken into consideration. The growing general concern in this respect has significant implications for judiciary reform. An inefficient media environment that fails to effectively and consistently monitor public institutions via truthful and objective reporting of events and journalistic investigations will further undermine the publicity and transparency of appointment procedures whilst scandals remain far removed from any meaningful effort to combat corruption. The lack of transparency in terms of ownership and financing, along with all other factors enabling corporate control of media organisations, is a heavy blow on journalistic independence. The non-transparent and, possibly, non-competitive financing includes money transfers in different forms of mostly EU funds by government bodies to media organisations. The failure to apply the Public Procurement Act as regards television channels, the non-transparent contractual conditions for the transfers concerned and keeping the public in the dark as to the services, if at all legitimate, media are expected to deliver in return and the manner in which such services are rendered are yet another powerful instrument for media control. Last but not least, the failure to observe even the lowest ethical standard in terms of the relations between political and business figures on the one hand and journalists or decision-makers controlling the editorial policy of media, on the other hand, also create an environment in which informal pressure and corruption thrive.

In 2012, all these factors came into play, each contributing to the high judicial appointments discussed above and the stagnation in the efforts of civil society to mobilise meaningful efforts for reform. Many media, including TV channels, practically failed to report the issues or did so in an inadequate and manipulative manner refusing to give wide publicity to outrageous findings and the ensuing public outcry. Leading politicians pointed fingers and verbally attacked those media that did report the developments in the judiciary and conducted journalistic investigations. There is hardly any doubt that neither the political elite in Bulgaria has a strong and genuine will to carry out reforms nor can there be sufficient critical mass capable of restarting the reform effort without free and objective media committed to impartial reporting, including of developments in the judiciary. 

VI. Structural reform - the way forward

To address the factors that continually undermine judicial independence, create conditions for the spread of corruption and diminish the impact of all other good governance measure it is imperative that the following actions be taken: 

1.     Reform of the model underlying the SJC with a view to ensuring:

· separate administration of the affairs of judges and prosecutors; 

· significantly smaller number of SJC members elected by parliament with a view to achieving the standard prescribed by the CCEJ according to which the affairs of judges are to be administered mostly by judges elected by judges as a safeguard against undue political and economic influence;

· ensuring representation and accountability in the constitution and work of the SJC, including through stronger direct participation of magistrates in standing committees; 

· streamlining the competence, accountability and capacity of the SJC and the administrative service under its jurisdiction by changing the underlying model on which it is based, i.e. transforming it from a standing body into one holding individual sessions, along with strengthening the commitment of rank and file magistrates to participate in administrative affairs through different forms of involvement in the activities carried out by the SJC.

2.     Reform of the underlying model of courts, including:

· rethinking of the role of administrative managers of courts, the duration of their term in office and the procedure for their appointment as a key condition for raising the trust of rank and file judges in their professionalism on the basis of the 'first among equals' principle; 

· introducing stronger elements of judicial self-governance not only vis-à-vis the constitution and work of the SJC but also individual courts as an efficient measure for the dilution of unlawful centres of informal power and undue influence in the judiciary.

3.     Reform of the status of judges, including:
· performance assessment, promotion and taking disciplinary action against judges in a manner that strengthens their competence, independence and integrity by placing an emphasis on an objective appraisal of the quality of their judicial work;

· balancing the workload of individual courts and of the judges within a court on the basis of a standard developed by the SJC for a reasonable individual case-load that is fair, i.e. balanced and objectively achievable in light of the requirement for hearing cases in a reasonable time;

· ensuring that the work of judges is adequately paid and that individual remuneration are not determined at the discretion of administrative bodies. 

4.     Rethinking of the underlying model of the Prosecution Service on the basis of an in-depth, professional analysis of the failings in investigating criminal offences at the top echelons of power with strong implications for significant economic interests and in light of the structural conclusions drawn from ECHR judgments delivered in the cases of the Kolevs (2009) and Biser Kostov (2012), including: 

· clear determination of the role of the Prosecutor General and the accountability mechanisms for the position;

· safeguards against undue political and economic influence on the work of the prosecution service;

· defining a model for prosecutorial independence and accountability, including in terms of the reporting lines within each prosecution service and the responsibilities of prosecutors for individual cases under investigation; 

· developing dedicated criteria for reporting on the efficiency of prosecutorial work that are different from those applicable to judges, including job performance assessment criteria, a set of disciplinary measures and a methodology for balancing their workload. 

5.     Applying systematic and consistent anti-corruption measures, including: 

· stronger safeguards against conflict of interest and nepotism;

· developing the mechanisms for publicity and transparency of the property and financial standing of magistrates and disclosure of ties; 

· consistent and proactive checks conducted to ascertain the presence of factors for corruption in the appointments and promotions decided by the competent body and application of the standard for integrity being beyond any reasonable doubt, i.e. furnishing proof of immaculate integrity as opposed to presuming one.

These measures are based on the international standards in the area of the judiciary. They follow directly from the conclusions drawn by the European Commission, PACE the Venice Commission and ECHR case-law. They represent an interlinked reform package, which would open the way for better administration of the judiciary, eradicating corruption and affirming the resolve to apply the law.  The effort to undertake them as a matter of priority for the Bulgarian government and their implementation or, equally, the failure to do so will be the true test that will demonstrate the presence or absence of political will to achieve progress in the area of judicial reform. 

V.  Conclusion
In conclusion, we would like to firstly underline that the superfluous changes to appointment procedures have logically failed to achieve the aim of protecting public interest and restart judicial reform by placing it’s affairs in the hands of leaders that are free from any doubt and command respect for their professional merit and independence. Secondly, the agenda of public institutions and political powers in the country currently practically exclude any goals that are conducive to overcoming the structural problems generating corruption and inefficiencies in the judiciary. That status quo yet again delays much needed reform for an indefinite period. Thirdly, our long-standing experience as civil society organisations advocating reform and sanctioning cases of corruption and abuse, including in the repressed media environment, reinforces our conviction that the only efficient instrument capable of sustaining the momentum of reform at government level is intensive international monitoring and pressure. 

The good news in 2012 was that publicity, albeit forced from outside, in terms of top judicial appointments has clearly outlined the mechanisms of undue influence, corruption and blocking of the functioning of institutions. The picture that emerged presents a rare opportunity to pinpoint failings and to formulate and guide reforms in the direction outlined in the first part of the paper. However, this may only be achieved if reform initiatives amongst magistrates and civil society organisations are accompanied by unwavering European commitment to active support regardless of any narrower expedience considerations stemming from the development of the situation on the ground.   
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